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836 VIRGINIA LAW REGISTER. [April, 

DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 
(Head notes prepared by M. P. Burks, State Reporter.) 



Eckles's Adm'x v. Norfolk & W. R. Co.* — Decided at Wythe- 

ville, July 30, 1896. — Buchanan, J : 

1. Railroads — Fellow-servants — Engineer and brakeman. A brakeman of a 
shifting crew in a railroad yard, or a conductor of such crew voluntarily acting 
as brakeman, is a fellow-servant of the engineer and fireman of the crew, and 
cannot recover of the company for an injury inflicted through their negligence. 

2. Pleading — Allegation and proof — Master and servant — Incompetent servant — 
Defective machinery. A servant cannot recover damages of his master for an in- 
jury inflicted on him in consequence of the incompetency of a fellow-servant, or 
of defective machinery and appliances, in the absence of any allegation in the 
declaration of such a cause of action. The plaintifi" cannot allege one cause of 
action in his declaration, and prove another. The object of the declaration is to 
set forth the facts of the case so that they may be understood by the defendant 
who is to answer them, by the jury which is to try the case, and by the court 
which is to enter judgment. 

3. Master and Servant — Voluntary exposure of servant. A servant cannot 
recover of the master damages for a personal injury inflicted on him in conse- 
quence of his voluntary exposure of himself in a position of danger, not in the 
line of his duty. 

New South Building & Loan Association and Others v. Reed. 

Decided at Kichmond, September 15, 1898. — Harrison, J: 

1. Judgments — Relate to first day of term — Deeds of trust recorded during term. 
The judgments asserted in this cause relate back to the first day of the term of 
the court at which they were rendered, and are of superior dignity to a deed of 
trust recorded during the term, though before the day on which the judgments 
were actually rendered. 

2. Appeal and Error — Subrogation — Claim first asserted in appellate court. A 
claim to be subrogated to the rights of a lien creditor, not made in the pleadings, 
cannot be asserted in this court for the first time. 

3. Voluntary Deeds — Subsequent creditors — Fraud. In the absence of fraud, 
a merely voluntary deed will not be set aside at the instance of subsequent cred- 
itors of the grantor. 

4. Separate Estates — Improvements by insolvent husband. Improvements put 
upon the separate estate of a married woman by an insolvent husband, in fraud of 
his creditors, may be followed in her hands by such creditors and the separate 
estate charged with the value of such improvements. 

5. Separate Estates — Use by husband — Loans — Rights of creditors of insolvent 
husband. If a wife permit funds which constitute her separate estate to pass into 

* Recently directed to be reported. 
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the hands of her husband, and there is nothing to show that the transaction was 
a loan to him, or that they intended to occupy the relation of debtor and creditor, 
in a contest between the creditors of an insolvent husband and the wife, over the 
funds, the creditors will prevail. 

Commercial Bank of Lynchburg v. Miller and Others. — De- 
cided at Staunton, September 22, 1898. — Card-well, J. Absent, Harrison, J: 

1. Partnership — What constitutes. An agreement between two or more per- 
sons or firms to do a "joint account" business in a certain line of trade, to which 
business the parties are to contribute their time, labor and capital, and to share 
equally the profits and losses of the business, constitutes the parties to such agree- 
ment partners in said business, regardless of what their intentions were. 

2. Partnership — Liability on Partnership paper. When a partner of a trading 
partnership borrows money professedly for the firm, and executes therefor a negoti- 
able instrument in the partnership name, it binds all the partners, whether the 
borrowing were really for the firm or not, or whether he diverts or misapplies the 
funds or not, provided the lender is not a party to the intended fraud, and the 
burden is not on the lender to prove value or lack of knowledge of the fraud. 

3. Partnership — Renewal notes. A partnership debt continues to be such 
until paid whether evidenced by the original notes given for it, or by renewals of 
such notes. 

4. Partnership — Dormant partner — Two firms with same name. If an active 
partnership contains a dormant partner in one branch of its business, and the busi- 
ness of both is done in the name of the active firm, the dormant partner is not 
liable for a note made in the firm name where it appears that the active partners 
were alone dealt with, that credit was extended to them, that they were acting for 
themselves only, that the branch of the business in which the dormant partner was 
interested received no benefit from the credit, and that the dormant partner was 
not known or represented to be a member of the firm obtaining the credit. 

5. Partnership — Liability of a dormant partner in a branch of the biisiness. 
Where a bank has extended a line of credit for a number of years to a firm, and 
thereafter the firm takes in a dormant partner in a limited branch of its business, 
and the line of credit is continued in the firm name, for about the same amount, 
during the time the dormant partner is interested as aforesaid, and afterwards, the 
dormant partner will not be held liable for the credit extended to the firm while 
he was a member, in the absence of evidence that he was known or represented to 
be a partner, or that the branch of the business in which he was interested got the 
benefit of the credit extended. 

6. Partnership — Dormant Partner- — Liability for debts contracted after his retire- 
ment. A dormant partner is not liable for the debts of the firm contracted after 
his retirement. 



Mercantile Co-operative Bank v. Brown and Others. — De- 
cided at Richmond, January 12, 1899. — Riely, J: 
1. Deeds — Admission to record — Attempt to recall. The admission of a deed to 
record has the same effect as if the deed were actually spread on the deed-book, 



